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On November 10, 2009 the U.S. Fish and Wildlife Service
(USFWS) implemented a new rule governing the “take” of
bald (Haliaeetus leucocephalus) and golden (Aquila chrysaetos)
eagles. The USFWS has removed the bald eagle from the
list of threatened and endangered species under the Federal
Endangered Species Act (ESA) in all areas except the Sonoran
Desert bald eagle population, which remains protected as a
threatened species. The Bald and Golden Eagle Protection
Act (Eagle Act) is now the primary law protecting bald eagle
populations no longer listed under ESA as well as golden
eagles.

These new regulations define a new Preservation Standard
associated with the allowance of take for bald or golden
eagles. As such, the new regulations create some of the
most biologically complex and stringent permitting rules for
take of any species occurring within the United States. Three
permits will be available: a standard take permit, eagle nest

take permit, and a programmatic take permit. Nationwide,
the number of take permits is expected to increase from an
annual average of 54 authorized under ESA, to 830 eagle act
standard permits, 40 nest take permits, and 40 programmatic
permits each year. Examples of activities that might constitute
potential violations of the Eagle Act and require permits under
this new rule to avoid criminal and civil penalties include:

e Power Utilities - electrocutions from contact with power
lines and collisions with lines or wind turbines may Kkill
eagles; nests may need to be removed from power poles
to ensure system reliability and safety.

e Water Agencies — operation of facilities, including
associated recreation developments, may disturb eagles.

* Railroads — train strikes of eagles feeding on carcasses
on the tracks.

e Ports - vessel traffic and/or other port operations may
disturb eagles.

e Highway Departments - construction and maintenance of
highways disturbs eagles.

e Airports - human safety issues may require the removal of
eagle nests.
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e (Other Development Activities — Almost all new
development and human activities within 660 feet of a
bald eagle nest.

Window eollisions
{87 ta 880 millian)

Power line elecirocutions
(thousands) Cats
{38 ta 100 millipn)

Power line collisions
{174 milion)

{4 1o 50 milan)
Oilwastewater pits
{1 to 2 milkan)
Wind turbines Poisaning Vehicle collisisns
(10 1o d0 theusand) (72 millen) (50 1o 100 milisn)

Major implications of the rule are:

e All entities whose activities may disturb or incidentally
take an eagle or its nest are now required to obtain an
Eagle Act permit.

e The legal (criminal and civil penalties), financial and PR
consequences of not complying with the Eagle Act may
be severe. For example, for violations of the Eagle Actin
Wyoming, PacifiCorp recently was fined $1.4M and
required to retrofit all utility lines ($9.1M) that may
accidentally kill eagles through electrocutions or
collisions, even though the company had an Avian
Protection Plan.

e Unlikethe ESA, the Eagle Acthas a Preservation Standard
that requires any permitted take to maintain a stable or
increasing regional population of eagles, and only
authorizes take that cannot “practically” be avoided.
Mitigation will be required in many cases.

e To meet the Preservation Standard, the Eagle Act caps
the maximum cumulative allowable take from all sources
(permitted and unauthorized) to 5% of the estimated
regional population and establishes rigid prioritization
criteria: issuance of a permit may preclude issuance of
other permits of lower priority. Permit renewals receive
priority, so competition for permits in some regions is
likely. Some populations of golden eagles out West are
declining, and permits may not be issued in these regions.

e Permit implementation guidance for the Eagle Act rule is
not yet available, and consistency in the administration of
initial permits is uncertain.

In response to this new rule, Cardno ENTRIX has brought
together a group of natural resource management
professionals to guide our clients through the regulatory
and permitting process to ensure effective and efficient
compliance with the legal requirements.
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The Bald and Golden Eagle Protection Act, enacted in 1940, (16
U.S.C. 668-668d) (Eagle Act) prohibits the “take” of bald eagles
and golden eagles without a permit. Various modifications of
the Eagle Act provided take authorization for golden eagles,
but not bald eagles since these take authorizations were
granted through the ESA sections 7 and 10 incidental take
permit process. ESA approval provided assurances that
the US Fish and Wildlife Service (USFWS) would exercise
enforcement discretion in relation to violations of the Eagle
Act and Migratory Bird Treaty Act (MBTA) (16 U.S.C. 703-712).
Upon federal delisting in 2007, all authorizations for the take
of bald eagles under the ESA no longer applied. As such, the
potential for human activities to violate Federal law by taking
eagles remains under the prohibitions of the Eagle Act and
the MBTA.

In November 2009, a final environmental assessment and rule
that authorizes limited take of bald and golden eagles under
the Eagle Act became effective (http://www.fws.gov/
migratorybirds/baldeagle.htm). Under the new rule the
Secretary of the Department of Interior can permit the
incidental take of eagles resulting from otherwise lawful
activities. These regulations also establish permit provisions
for intentional take of eagle nests under particular, limited
circumstances.

Many actions that are considered likely to incidentally take
(harm or harass) eagles under the ESA will also disturb or
otherwise take eagles under the Eagle Act. Until now, there
was no regulatory mechanism in place under the Eagle Act to
permit take of bald or golden eagles comparable to incidental
take permits under the ESA. This new rule allows the USFWS
to authorize the issuance of permits to take bald eagles and
golden eagles on a limited basis. Three permits will be
available:

e Standard take permit,
e Eagle nest take permit, and

e Programmatic take permit.

Permits will be issued for a period of five years with renewals
receiving priority.

Nationwide, the number of take permits is expected to
increase from an annual average of 54 under ESA, to 830 eagle
actstandard permits, 40 nesttake permits, and 40 programmatic
permits each year.

Definition of “Take”

The Eagle Act defines the “take” of an eagle to include a
broad range of actions: “pursue, shoot, shoot at, poison,
wound, kill, capture, trap, collect, molest or disturb.”

“Disturb” is defined in the regulations as: “To agitate or bother
a bald or golden eagle to a degree that causes, or is likely to
cause:

* Injury to an eagle,

e Adecrease in its productivity, by substantially interfering
with normal breeding, feeding, or sheltering behavior, or

e Nest abandonment, by substantially interfering with
normal breeding, feeding, or sheltering behavior.

New Presentation Standard
The USFWS will authorize take of bald or golden eagles only if
they determine that the take:

e Is compatible with the preservation of the bald eagle
and the golden eagle, and

e Cannot practicably be avoided.

For purposes of these regulations: “compatible with the
preservation of the bald eagle or the golden eagle” means
“consistent with the goal of stable or increasing breeding
populations.” As such, the USFWS has set a standard of limiting
take to 5% of the estimated regional productivity of eagles.

For example — within Region 4 of the USFWS (SE USA), with an
estimated 1,220 nesting pairs, the maximum cumulative
allowable take would be less than 79 bald eagles from all
sources, or temporary disturbances to less than 61 nests or
permanent loss of 10 territories (whichever is greatest).

Within this cap, the new rule also establishes prioritization
criteria for authorization of “take”:

Safety emergencies

Native Americans

Renewal of Programmatic permits

Non-emergency activities for public health and safety
Other interests in a particular locality

RN =

To meet this regional preservation standard, issuance of a
permit may preclude issuance of other permits of lower
priority.




Minimization of Take

Applicants will be required to minimize take to maximum
extent practicable. “Practicable” is defined as capable of
being done after taking into consideration the costs of the
remedy, existing technology and logistics in light of overall
project purpose(s). Mitigation may also be required to minimize
the effect of the take on the local population.

Standard Permit

A standard permit will be available to industries or agencies
undertaking activities that may disturb or otherwise take
eagles on an single event basis.

Nest Removal Permit
A nest removal permit would authorize the removal of bald
eagle and golden eagle nests where:

e necessary to alleviate a safety hazard to people or
eagles,

e necessary to ensure public health and safety,

* the nest prevents the use of a human-engineered
structure, or

e the activity, or mitigation for the activity, will provide a
net benefit to eagles.

Programmatic Permit

A programmatic permit will be available to industries or
agencies undertaking activities that may disturb or otherwise
take eagles or their nests on an on-going operational basis.
The USFWS is defining “programmatic take” as “take” that:

e Isrecurring, but not caused solely by indirect effects,
and

e Occurs over the long term and/or in a location or
locations that cannot be specifically identified.”
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The USFWS can issue programmatic permits for disturbance
aswellastakeresultinginmortalities,based onimplementation
of “advanced conservation practices” (ACPs). ACPs refer to
scientifically supportable measures that are approved by the
Service and represent the best available techniques toreduce
eagle disturbance and/or ongoing mortalities to a level where
remaining take is unavoidable.

A programmatic take permit may be appropriate for industries
such as energy and transportation providers, if they elect to
work with the Service to develop ACPs. The ACPs and plan
specifications will then become permit conditions, along with
monitoring and reporting requirements more comprehensive
than those for individual take permits. Programmatic permits
are designed to provide a net benefit to eagles by reducing
ongoing unauthorized take. Accordingly, programmatic
permit conditions will be designed to provide ongoing long-
term benefits to eagles. Recipients of programmatic permits
must perform more rigorous monitoring than is required for
standard, individual take permits.

The major advantages of opting for the programmatic permit
are:

e Legal liahility is removed comprehensively.

e Permitrenewals receive higher priority under the
regional preservation standards, which greatly improves
the likelihood that additional take will be authorized in
the future.

e Multiple types of authorizations (e.g., nest removal,
incidental mortality or injury, disturbance of nests or
eagles) can be issued under one permit.

e “last-minute” emergency permits can be avoided,
providing certainty to the permittee that the activity can
be completed on schedule, and enhanced protection of
eagles.

The disadvantage of programmatic permits is that the process
of working with the USFWS to develop the permit conditions
is likely to be time-consuming and more expensive than
seeking a standard permit. Also, implementation of the ACPs
will, in most cases, require substantial resources. In the long
term, depending on the scale of an applicant’s operations,
programmatic permits should be the most economical and
reliable approach for authorizing long-term or wide-ranging
take of eagles.

Programmatic take is the direct result of ongoing operations.
The following are examples of programmatic take:

o utilities that kill eagles through collisions and
electrocutions from contact with power lines,

e arailroad that routinely strikes eagles feeding on
carcasses on the tracks,
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e ongoing disturbance at a port because of vessel traffic
and/or other port operations,

e construction and maintenance of highways throughout a
State or other jurisdiction that routinely disturbs eagles,

e airports that periodically (but immediately upon
discovery) need to remove eagle nests to protect human
and eagle safety.

Permit Application Process

Permits will be available to Federal, State, municipal, or tribal
governments; corporations and businesses; associations; and
private individuals, all of which are subject to the prohibitions
of the Eagle Act. The new Service permit application (Form
3-200-71) requires the following information from the applicant
as part of the application process:

1. A detailed description of the activity that will cause the
disturbance or other take of eagles;

2. The species and number of eagles that will be taken and
the likely form of that take;

3. Maps and digital photographs that depict the locations of
the proposed activity, including the area where eagles
are likely to be taken;

4. For activities that are likely to disturb eagles (versus other
take),

a. Maps and digital photographs of the eagle nests,
foraging areas, and concentration sites where eagles
are likely to be disturbed by the proposed activity
(including the geographic coordinates of the activity
area and important eagle-use area(s) and the
distance(s) between those areas);

b. Whether or not the important eagle use area(s) is
visible from the activity area, or if screening
vegetation or topography blocks the view; and

c. The nature and extent of existing activities in the
vicinity that are similar to the proposed activity, and
the distance between those activities and the
important eagle-use area(s);

5. The date the activity will start and is projected to end;

6. An explanation of what interests(s) in a particular locality
will be protected by the take, including any anticipated
benefits to the applicant or to the public;

7. Anexplanation of why avoiding the take is not practicable,
including at a minimum, a description of why take cannot
be avoided after taking into consideration, relative to the
magnitude of the impacts to eagles, (1) the cost of the
remedy comparative with proponent resources; (2)
existing technology; and (3) logistics in light of overall
project purposes; or

8. For programmatic take, why any remaining take is
unavoidable with ACPs; and

9. A description of measures proposed to offset the
detrimental impact of the proposed activity on the
regional eagle population.

General Permitting Approach
e Description and geographic location of activities.

e AGIS and field-based risk assessment of the activities
on bald eagles.

¢ Development of an ACP implementation plan approved
by USFWS.

— Avian-safe construction standards and retrofitting
techniques.

— Company nest management procedures and
company standards to address utility caused avian
injuries/mortalities.

— Employee training program materials for avian
related issues.

— Cost-effective phasing schedule for ACP
implementation based on the risk assessment
results.

e Annual monitoring and reporting system to ensure
compliance.

Cardno ENTRIX is an environmental consulting firm that
provides specialized services to both the public and private
sectors. Since 1984, Cardno ENTRIX has assisted clients with
a variety of assignments for project planning, permitting,
scientific research, analysis, and compliance monitoring. A
key elementin our success is effective balancing of regulatory
requirements, technical efficacy and cost. Our reputation for
excellence and creative solutions has attracted a wide range
of clients including city and county governments, state and
federal agencies, and public interest groups. Cardno ENTRIX
has a successful history with managing projects that
invariably involve multiple regulatory agencies, competing
concerns, and tight schedules. Since our inception in 1984,
we have grown to a staff of approximately 450 professionals
based in offices located throughout the United States and
Latin America. Cardno ENTRIX operates as a national firm,
accessing and utilizing key personnel from all of our offices.




Our firm emphasizes service, responsiveness, and innovative
and collaborative efforts to develop winning solutions for
endangered species issues. This is reflected in the strategic
role that Cardno ENTRIX provides for many natural resource
agencies and local governmental agencies throughout the
U.S. Key to this role is understanding the technical,
administrative, environmental, social, economic, and
regulatory issues associated with resource management and
the manner and extent to which they are pertinent to the
specific requirements of individual projects.

USFWS Regulatory Compliance

Cardno ENTRIX has extensive knowledge; experience and
expertise with the regulatory requirements of the ESA, Eagle
Act, and MBTA (Table 1). Several members of our staff worked
for directly for the U.S. Fish and Wildlife Service (USFWS).
Additionally, our staff members have worked extensively and
closely with the USFWS on regulatory compliance issues for
over 25 years (see Staff Experience below and Attachment).
We understand the role and responsibilities of the USFWS in
preparing issuing incidental take permits (ITP), issuing
biological opinions, conducting status reviews, assessing
population characteristics, establishing distinct population
segments (DPS), assessing threats, making listing
determinations, and developing recovery plans and strategies.
As such, we specialize on assisting clients with adhering to
and completing the USFWS regulatory compliance process.

Cardno ENTRIX staff members have been involved in projects
encompassing some of the largest geographic areas and
number species covered ever undertaken from an USFWS
regulatory compliance perspective. Specifically, the Cardno
ENTRIX Team brings in-depth experience in the following
areas required for successful completion of USFWS regulatory
compliance projects:

e Eagle Act

e Migratory Bird Treaty (MBTA)

e Strategic and Regulatory Guidance

e Endangered Species Act (ESA) Compliance
e Section 7(c) Biological Assessments

* Incidental Take Statements

e Agency Consultation and Negotiation

e |ITP Application Package Preparation

e Habitat Conservation Plan (HCP) and Multi-Species HCP
Development

* Impact Analysis for Species and Critical Habitat
e Section 10 Consultation and Documentation
e  Development of NEPA Compliance Documents

e Surveys for Listed Species and Habitats
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Cardno ENTRIX also understands the biology and habitat
requirements of federally threatened and endangered
species, eagles, and other imperiled species. Our staff has
worked on projects involving listed mussels, fish, mammals,
reptiles, amphibians, birds, and plants throughout the United
States. We have provided data and expertise to the Service
regarding population data and habitat characteristics to aid in
the review of population status and development of critical
habitat and for recovery planning. However, we understand
and appreciate the knowledge of local and species experts.
Our Regulatory Compliance Consulting Teams often include
theinclusion of species, resource specialists and/or attorneys
from outside Cardno ENTRIX. We believe in participating on a
Consulting Team that provides the highest quality services
available for a given ESA compliance project.

Cardno ENTRIX prides itself in using a science-based
approach to present information and management proposals
to resolve issues associated with balancing species needs
with proposed project objectives. We have developed a
unique multi-species potential effects approach and model
that allows us to provide quantified estimates of “take” of
species. The approach makes the analysis “transparent” for
reviewing parties and helps the participants achieve
concurrence. The Service often considers these factors to be
important components of a successful project. This approach
helps the applicant and the agencies make clear choices
regarding project alternatives and conservation actions.
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Q Cardno
ENTRIX

Shaping the Future

Cardno ENTRIX is committed to conserving and restoring our natural resources and the environment. We practice stewardship through the conduct of our
business, the development of our staff, and the services we provide our clients.

For more information on Cardno ENTRIX services for eagles, please contact:

Steve Godley Richard Williams

Eastern U.S. Western U.S.

Email: steve.godley@cardno.com richard.williams@cardno.com
Phone: (813) 664-4500 Phone: (916) 923-1097

1.800.368.7511

: & Please Recycle
www.cardnoentrix.com
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